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THE ESSENCE OF THIS APPLICATION 

1. This is an application for leave to appeal against a judgment of the Labour 

Appeal Court.1  It turns on the proper interpretation of s 198A(3)(b) of the 

Labour Relations Act 66 of 1995.  We attach a copy of the relevant provisions 

of the LRA for ease of reference. 

 

2. The issue is the following: 

 

2.1. Sections 198 and 198A of the LRA regulate labour brokers.  They 

define a labour broker, or “temporary employment service” (TES), as 

someone who, for reward, procures for or provides to a client, the 

services of workers whom it remunerates.2 

 

2.2. For purposes of the LRA, the TES is the employer of its employees 

placed with its clients.  That is so in the first place because they are 

usually its “employees” as defined in s 213 of the LRA.  Section 198(2) 

moreover in any event classifies them as employees of the TES 

regardless of whether they would otherwise have been so.  

 

                                                           
1  LAC Judgment vol 2 p 106 
 
2  Section 198(1) 
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2.3. Section 198A was introduced in 2015 to provide greater protection to 

lower paid employees3 who have been with the same client for more 

than three months.4  We shall call them “the vulnerable employees”. 

 

2.4. Section 198A(3)(b) provides that such a vulnerable employee is 

“deemed to be the employee of that client and the client is deemed to 

be the employer”. 

 

2.5. This provision deems the client to be the employer of the worker.  The 

issue is whether the client replaces the TES as the sole employer of the 

worker (the sole employer interpretation) or whether both of them 

continue in tandem as employers of the worker (the dual employer 

interpretation) for purposes of the LRA. 

 

3. A dispute arose between the applicant and NUMSA about the proper 

interpretation of s 198A(3)(b).  The applicant advanced the dual employer 

interpretation.  NUMSA contended for the sole employer interpretation.  They 

referred their dispute to the CCMA where they argued the matter on a stated 

case.5 

 

                                                           
3  Section 198A(2) 
 
4  Section 198A(1) 
 
5  Stated Case vol 1 p 30 
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4. The CCMA Commissioner interpreted s 198A(3)(b) to mean “that the client 

becomes the sole employer of the placed worker for purposes of the LRA”.6 

 

5. The applicant applied to the Labour Court for the arbitration award to be 

reviewed and set aside.  Brassey AJ upheld the dual employer interpretation, 

found that the Commissioner had committed a material error of law in adopting 

the sole employer interpretation, and set aside the award.7  He held that the 

deeming provision in s 198A(3)(b) has the effect of augmenting, that is, 

supplementing the term “employer” to include the client.8 

 

6. NUMSA appealed to the LAC.  It upheld the sole employer interpretation, 

upheld the appeal, set aside the Labour Court’s orders and replaced them with 

an order dismissing the review.9 

 

7. We submit with respect that the LAC was mistaken.  On a proper interpretation 

of s 198A(3)(b), the client is deemed to be an employer of the worker but does 

not replace the TES as her employer.  Both of them continue in tandem as 

employers of the worker. 

 

                                                           
6  Arbitration Award vol 1 p 28 
 
7  Labour Court Judgment vol 2 p 128 
 
8  Labour Court Judgment vol 2 p 128 para 14 
 
9  LAC Judgment vol 2 p 106 
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THE PROPER INTERPRETATION OF THE DEEMING PROVISION 

Introduction 

8. The proper interpretation of s 198A(3)(b) must have regard to its language, 

context, purpose, alignment with the Basic Conditions of Employment Act 75 of 

1997 and constitutional implications.10  That is what we shall do. 

The language of the section 

9. The underlying relationship between the TES and the worker is contractual.   

The TES normally engages the worker in terms of a common law contract of 

employment.11 

 

10. Their employment relationship renders them subject to the LRA, in the first 

place because the worker is an “employee”, as defined in s 213, and the TES is 

her employer.  Section 198(2) moreover in any event designates them 

                                                           
10  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) para 18;  Bothma-

Batho Transport v Bothma & Seun Transport 2014 (2) SA 494 (SCA) para 12;  National Credit Regulator v 
Opperman 2013 (2) SA 1 (CC) para 96 footnote 105;  Cross-Border Road Transport Agency v Central 
African Road Services 2015 (5) SA 370 (CC) para 22 footnote 18 

 
11  The LAC held in Lad Brokers v Mandla 2002 (6) SA 43 (LAC) that the TES and the worker may also design 

their contract as one which renders the worker an independent contractor.  We submit with respect 
that the judgment was not correct.  The LAC based its characterisation of the parties’ contract on its 
form and not its substance.  We shall assume, for purposes of this debate, however, that the judgment 
was correct and thus that it is possible for the parties to structure their contract so that the worker is an 
independent contractor.  That is however not how they normally do it. 
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employer and employee, whether or not they are in fact in an employment 

relationship.  It reads as follows: 

“For the purposes of this Act, a person whose services have been 

procured for or provided to a client by a temporary employment service 

is the employee of that temporary employment service, and the 

temporary employment service is that person’s employer.” 

 

11. Section 198A was introduced in 2015 to provide greater protection to the 

vulnerable employees.  Section 198A(3)(b) does so by stipulating that such an 

employee is, 

“(i) deemed to be the employee of that client and the client is 

deemed to be the employer;  and 

(ii) subject to the provisions of section 198B, employed on an 

indefinite basis by the client.” 

 

12. We highlight the following features of the language of this deeming provision 

that point to the dual employer interpretation: 

 

12.1. It recognises that the client is not in fact the employer of the worker.  It 

merely deems the client to be her employer in recognition of the fact 

that her actual employer is someone else. 
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12.2. It deems the worker to be employed by the client on an indefinite basis.  

It does so in recognition of the fact that the worker is in fact not 

employed by the client but by someone else. 

 

12.3. What is perhaps most significant about the language, is what it does 

not say.  It does not say that the worker is no longer an employee of the 

TES.  It says nothing to override or qualify the worker’s status as 

employee of the TES in terms of, 

- the definition of an “employee” in s 213;  and 

- the explicit stipulation in s 198(2). 

 

13. We accordingly submit that the language of the deeming provision supports the 

dual employer interpretation. 

The context of the section 

14. The following provisions of the LRA make it clear that the legislature intended 

the deeming provision to bear the dual employer meaning. 

 

15. We have already made mention of the fact that the TES is the employer of the 

worker in terms of the definition of “employee” in s 213 and the explicit 

stipulation in s 198(2).  There is nothing in the deeming provision that overrides 

or qualifies these provisions in any way.  There is accordingly no justification for 

the sole employer interpretation because it would have it that the deeming 
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provision overrides and reverses the definition of an “employee” in s 213 and 

the stipulation in s 198(2). 

 

16. Section 198(4) renders the TES and the client jointly and severally liable for 

certain contraventions by the TES “in respect of any of its employees”.  Under 

the dual employer interpretation, the vulnerable employees continue to enjoy 

the protection of this provision.  Under the sole employer interpretation, 

however, they lose this protection when they pass the three month mark 

because they cease to be “employees” of the TES under the deeming 

provision.  This is an anomalous outcome that parliament could not have 

intended. 

 

17. Section 198(4A) is important because it was also introduced in 2015 together 

with s 198A and expressly cross-refers to the deeming provision in 

s 198A(3)(b).  It says inter alia that, if a client “is deemed to be the employer of 

an employee in terms of section 198A(3)(b)”, certain employer’s duties may be 

enforced against either or both the TES and the client.  The employee may sue 

either or both.  A labour inspector may enforce compliance with the BCEA 

against either or both.  Any order or award made against the one may be 

enforced against the other. 

These provisions clearly proceed from the premise that, if the deeming 

provision is triggered, that is, if the client “is deemed to be the employer of an 

employee in terms of s 198A(3)(b)”, both the client and the TES are deemed to 

be the employers of the worker.  It is the basis upon which the section renders 
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the duties of an employer enforceable against both the TES and the client.  The 

section does not make any sense otherwise. 

 

18. On the sole employer interpretation, the impact of the deeming provision in 

s 198A(3)(b) is as follows: 

 

18.1. The worker ceases to be an employee of the TES for purposes of the 

LRA. 

 

18.2. The contract of employment between the TES and the worker remains 

undisturbed.  So, they remain employer and employee at common law 

but are no longer employer and employee for purposes of the LRA. 

 

18.3. It follows that the parties are left in a common law employment 

relationship wholly unregulated by the LRA.  The employee for instance 

forfeits all unfair dismissal and retrenchment protection against the TES 

under the LRA. 

 

18.4. The worker is involuntarily transferred to the client who becomes her 

new employer under the LRA.  She has no say in the matter. 

 

18.5. This involuntary transfer of the employee from one employer to another 

apparently occurs without transfer of the employee’s accrued 

employment rights from the TES to the client.  There is for instance no 
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provision for the employee’s accrued leave, annual bonus, pension and 

the like to be transferred from the TES to the client. 

 

18.6. The employee does not have a contract of employment with the client 

who is her new employer.  Her only protection is that, 

- she is deemed to be employed by the client on an indefinite 

basis in terms of s 198A(3)(b)(ii);  and 

- the client must treat her “on the whole not less favourably 

than an employee of a client performing the same or similar 

work, unless there is a justifiable reason for different 

treatment”, in terms of s 198A(5). 

 

18.7. These provisions give the employee very little comfort.  What if the 

client has no employees who perform the same or similar work?  In that 

event, there is no minimum baseline for the determination of the 

employee’s terms of employment.  Even if the client has employees 

who perform the same or similar work, their terms of employment may 

not be as favourable as those on which the employee was employed by 

the TES.  She then suffers involuntary downgrading of her terms of 

employment. 

 

18.8. The implication of the sole employer interpretation is thus that the 

vulnerable employees, whom the deeming provision is meant to 

protect,  
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- are forced into new employment relationships without their 

consent and even against their will;  

- leave behind the accrued employment benefits to which they 

had become entitled in their employ with the TES;  and 

- may be forced to accept new terms of employment less 

favourable than those they enjoyed with the TES. 

 

18.9. It is no answer to say that the transferred employee retains her 

contractual rights against the TES at common law because those rights 

are no longer protected under the LRA.  The TES may for instance 

terminate her contract of employment by mere notice of termination 

without any other justification. 

 

19. We submit with respect that parliament could never have intended these 

consequences.  The sole employer interpretation is thus clearly wrong. 

 

20. This conclusion is fortified by the fact that there are no transitional provisions in 

s 198A that cater for the transfer of the employee from the employ of the TES 

to the employ of the client.  The inescapable inference is that the section does 

not contemplate such a transfer.  Parliament intended both employment 

relationships to continue in tandem.  It did not enact any transitional provisions 

because none was necessary. 
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The purpose of the section 

21. The purpose of s 198A is to afford greater protection to the vulnerable 

employees as soon as their placement with a client passes the three month 

mark and is consequently no longer regarded as strictly temporary.  The 

explanatory memorandum, that accompanied the bill that became the 

Amendment Act 6 of 2014, described the purposes of the new provisions 

introduced in ss 198 and 198A as follows: 

“The main thrust of the amendments is to restrict the employment of 

more vulnerable, lower-paid workers by a temporary employment 

service to situations of genuine and relevant ‘temporary work’, and to 

introduce other measures to protect workers employed by temporary 

employment services. 

Section 198 of the Act continues to apply to all employees.  It 

retains the general provisions that a temporary employment service is 

the employer of persons whom it employs and pays to work for a client, 

and that a temporary employment service and its client are jointly and 

severally liable for specified contraventions of employment laws.” (our 

emphasis)12 

“The proposed section 198A seeks to introduce additional 

protection for employees who earn on or below the threshold 

prescribed in terms of section 6(3) of the Basic Conditions of 

Employment Act.  For the purposes of the Act, employees are treated 

                                                           
12  Labour Laws Amendment Bill B 16D 2012 p 30 
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as the employees of the client if they work for a period in excess of 

three months.” (our emphasis)13 

 

22. The parts we have highlighted, suggest that the intention behind the 

amendments included the following features: 

 

22.1. Section 198 (including s 198(2)) “continues to apply to all employees”. 

 

22.2. The purpose of the new s 198A is “to introduce additional protection” 

for the vulnerable employees. 

 

22.3. This is achieved by treating them as employees of the client (in addition 

to the protection they already enjoy as employees of the TES). 

 

23. On the dual interpretation of the deeming provision, it achieves these purposes.  

The vulnerable employees retain all the protection they have always had.  Once 

they pass the three month mark with the same client, however, they are given 

additional protection in that they are now also deemed to be employees of the 

client.   

 

24. The sole employer interpretation of the deeming provision, on the other hand, 

does not achieve these purposes.  It strips the employee of her statutory 

                                                           
13  Labour Laws Amendment Bill B 16D 2012 p 31 
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protection as employee of the TES and transfers her, without her consent, to a 

statutory employment relationship with the client on terms to which she has not 

agreed and which may be less favourable than those upon which she was 

employed by the TES. 

Alignment with the BCEA 

25. Parliament has clearly aligned the provisions of the LRA and the BCEA for the 

two statutes to work together: 

 

25.1. Section 1 of the BCEA defines an “employee” and a “temporary 

employment service” in the same terms as the LRA. 

 

25.2. Section 82(1) of the BCEA is identical to s 198(2) of the LRA.14   

 

25.3. Up to this point, the two statutes are thus perfectly aligned in that the 

TES is the “employer” of its employees placed with the client under 

both statutes.   

 

26. The dual employer interpretation of the deeming provision does not disturb this 

alignment.  When the deeming provision is triggered, the TES remains the 

employer of the employee under both the LRA and the BCEA.  The only 

                                                           
14  The BCEA does not contain the equivalent of s 198A(3)(b) of the LRA.  
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consequence of the deeming provision is that the client is now also deemed to 

be an employer of the employee for purposes of the LRA.   

 

27. On the sole employer interpretation, however, the two statutes are thrown out 

of alignment.  After the deeming provision has been triggered, the client is the 

employee’s employer for purposes of the LRA while the TES remains her 

employer for purposes of the BCEA.  It results in a disjunct between the two 

statutes. 

 

28. The sole employer interpretation is thus contrary to the principle that, where 

different statutes cover the same terrain, they should, in case of uncertainty and 

ambiguity, be construed in a manner that renders them consonant with one 

another: 

 

28.1. The SCA endorsed this principle as follows: 

“Where different Acts of Parliament deal with the same or 

kindred subject-matter, they should, in a case of uncertainty or 

ambiguity, be construed in a manner so as to be consonant and 

inter-dependent, and the content of the one statutory provision 

may shed light upon the uncertainties of the other.”15 

 

                                                           
15  Petz Products v Commercial Electrical Contractors 1990 (4) SA 196 (C) 204H to I quoted with approval in 

Arse v Minister of Home Affairs 2012 (4) SA 544 (SCA) para 19 
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28.2. The LAC cited and applied the SCA’s dictum in the Buffalo Coal case.16 

 

28.3. The LAC held in the Ekhuruleni case that the LRA and BCEA must be 

interpreted in line with this principle: 

“In terms of the basic tenets of our law on the interpretation of 

statutes, the BCEA cannot be interpreted in a manner which 

conflicts with the LRA.  They must be interpreted as being in 

harmony with each other.”17 

 

29. This principle accordingly also indicates a preference for the dual employer 

interpretation over the sole employer interpretation. 

The constitutional implications 

30. This court held in University of Stellenbosch Legal Aid Clinic18 and reiterated in 

Daniels19 that, 

“Since Hyundai, it has been gold-plate doctrine in this court that judges 

must embrace interpretations of legislation that fall within constitutional 

bounds over those that do not, provided that the interpretation can be 

reasonably ascribed to the section.  Where a legislative provision is 

                                                           
16  AMCU v Buffalo Coal Dundee [2016] 9 BLLR 855 (LAC) para 43 
 
17  Ekhuruleni Metropolitan Municipality v SAMWU [2015] 1 BLLR 34 (LAC) para 30 
 
18  University of Stellenbosch Legal Aid Clinic v Minister of Justice and Correctional Services 2016 (6) SA 596 

(CC) para 135 
 
19  Daniels v Scribante 2017 (4) SA 341 (CC) para 35 
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reasonably capable of a meaning that places it within constitutional 

bounds, it should be preserved.” 

 

31. We submit that the sole employer interpretation brings the deeming provision 

into conflict with the Constitution.  It forces employees into new employment 

relationships without their consent and on terms of employment to which they 

have not agreed.  We submit that this outcome brings the deeming provision 

into conflict with the employees’ rights to fair labour practices in s 23(1) and to 

choose her trade, occupation or profession freely in s 22 of the Constitution.  

The dual employer interpretation, on the other hand, avoids those 

consequences and should accordingly be preferred. 

The LAC judgment 

32. The LAC’s ratio appears from paragraphs 35 to 47 of its judgment.20  We 

submit with respect that it erred in the following respects: 

 

32.1. It overlooked the powerful textual indicators, that we have identified, 

that point to the dual employer interpretation and are irreconcilable with 

the sole employer interpretation. 

 

32.2. It focused on the additional benefits conferred on the vulnerable 

employees by deeming them to be employees of the client.  But that 

                                                           
20  LAC Judgment vol 2 p 122 paras 35 to 47 
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was with respect not the point.  It was common cause that the deeming 

provision conferred new benefits on them.  The central question was 

whether, on a proper interpretation of the deeming provision, the 

vulnerable employees ceased to be employees of the TES.  The LAC 

should have focussed on this question. 

 

32.3. We have submitted that, on the sole employer interpretation, the effect 

of the deeming provision is to strip the vulnerable employees of 

valuable rights and force them into a new employment relationship 

without their consent on terms to which they have not agreed.  The 

LAC should, with respect, have afforded greater weight to these 

adverse implications of the sole employer interpretation. 

Conclusion 

33. We submit with respect that the dual employer interpretation is the correct one.  

The deeming provision creates a statutory employment relationship between 

the employee and the client but does not terminate the employee’s existing 

employment relationship with the TES.  
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LEAVE TO APPEAL 

34. The LRA was enacted to give effect to the fundamental right to fair labour 

practices in s 23(1) of the Constitution.  Disputes about its interpretation give 

rise to constitutional issues.21  The dispute in this matter moreover gives rise to 

a specific constitutional question whether the sole employer interpretation 

brings the deeming provision in conflict with ss 22 and 23(1) of the Constitution.  

The application thus raises significant constitutional issues.   

 

35. Turning to the requirement that it must be in the interests of justice to grant 

leave to appeal, we submit that it would be so for two reasons.  First, the 

applicant has strong prospects of success on appeal.  Secondly, the matter 

raises important issues of principle that go beyond the interests of the parties 

before the court.  It affects the TES industry as a whole, which comprises 

TESs, clients and hundreds of thousands of workers who are placed by TESs 

on a daily basis.22   

 

36. The parties have not sought costs against one another.  The applicant 

accordingly does not do so now.   

 

                                                           
21  Rural Maintenance v Maluti-A-Phofung Local Municipality (2017) 38 ILJ 295 (CC) para 44 
 
22  Founding Affidavit vol 2 p 79 paras 18 to 19 
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37. The applicant asks for an order in the following terms: 

 

37.1. The applicant is granted leave to appeal. 

 

37.2. The appeal is upheld. 

 

37.3. The order of the LAC is set aside and replaced with an order dismissing 

the appeal. 

 

 

Wim Trengove SC 

 

Anton Myburgh SC 

 

Riaz Itzkin 

 

Applicant’s counsel 

 

Chambers 

Sandton 

27 October 2017 
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LABOUR RELATIONS ACT 66 OF 1995  

CHAPTER IX 

REGULATION OF NON-STANDARD EMPLOYMENT AND GENERAL PROVISIONS (ss 

198-214) 
[Heading substituted by s. 36 of Act 6 of 2014 (wef 1 January 2015).] 

198 Temporary employment service 

(1) In this section, 'temporary employment service' means any person who, for 

reward, procures for or provides to a client other persons- 

 (a) who perform work for the client; and 
[Para. (a) substituted by s. 37 (a) of Act 6 of 2014 (wef 1 January 2015).] 

 (b) who are remunerated by the temporary employment service. 

(2) For the purposes of this Act, a person whose services have been procured for or 

provided to a client by a temporary employment service is the employee of that 

temporary employment service, and the temporary employment service is that person's 

employer. 

(3) Despite subsections (1) and (2), a person who is an independent contractor is not 

an employee of a temporary employment service, nor is the temporary employment 

service the employer of that person. 

(4) The temporary employment service and the client are jointly and severally liable if 

the temporary employment service, in respect of any of its employees, contravenes- 

 (a) a collective agreement concluded in a bargaining council that regulates terms 

and conditions of employment; 

 (b) a binding arbitration award that regulates terms and conditions of 

employment; 

 (c) the Basic Conditions of Employment Act; or 

 (d) a sectoral determination made in terms of the Basic Conditions of 

Employment Act. 
[Para. (d) substituted by s. 37 (b) of Act 6 of 2014 (wef 1 January 2015).] 

(4A) If the client of a temporary employment service is jointly and severally liable in 

terms of section 198 (4) or is deemed to be the employer of an employee in terms of 

section 198A (3) (b)- 

 (a) the employee may institute proceedings against either the temporary 

employment service or the client or both the temporary employment service 

and the client; 

 (b) a labour inspector acting in terms of the Basic Conditions of Employment Act 

may secure and enforce compliance against the temporary employment 

service or the client as if it were the employer, or both; and 

 (c) any order or award made against a temporary employment service or client 

in terms of this subsection may be enforced against either. 
[Sub-s. (4A) inserted by s. 37 (c) of Act 6 of 2014 (wef 1 January 2015).] 

(4B) (a) A temporary employment service must provide an employee whose service is 

procured for or provided to a client with written particulars of employment that comply 

with section 29 of the Basic Conditions of Employment Act, when the employee 

commences employment. 

(b) Paragraph (a) applies, three months after the commencement of the Labour 

Relations Amendment Act, 2014, to a person whose services were procured for or 
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provided to a client by a temporary employment service in terms of subsection 198 (1) 

prior to the commencement of the Labour Relations Act, 2014. 
[Sub-s. (4B) inserted by s. 37 (c) of Act 6 of 2014 (wef 1 January 2015).] 

(4C) An employee may not be employed by a temporary employment service on 

terms and conditions of employment which are not permitted by this Act, any 

employment law, sectoral determination or collective agreement concluded in a 

bargaining council applicable to a client to whom the employee renders services. 
[Sub-s. (4C) inserted by s. 37 (c) of Act 6 of 2014 (wef 1 January 2015).] 

(4D) The issue of whether an employee of a temporary employment service is 

covered by a bargaining council agreement or sectoral determination, must be 

determined by reference to the sector and area in which the client is engaged. 
[Sub-s. (4D) inserted by s. 37 (c) of Act 6 of 2014 (wef 1 January 2015).] 

(4E) In any proceedings brought by an employee, the Labour Court or an arbitrator 

may- 

 (a) determine whether a provision in an employment contract or a contract 

between a temporary employment service and a client complies with 

subsection (4C); and 

 (b) make an appropriate order or award. 
[Sub-s. (4E) inserted by s. 37 (c) of Act 6 of 2014 (wef 1 January 2015).] 

(4F) No person must perform the functions of a temporary employment service unless 

it is registered in terms of any applicable legislation, and the fact that a temporary 

employment service is not registered will not constitute a defence to any claim instituted 

in terms of this section or 198A. 

[Sub-s. (4F) inserted by s. 37 (c) of Act 6 of 2014 (wef a date to be proclaimed 
54

).] 

(5) Two or more bargaining councils may agree to bind the following persons, if they 

fall within the combined registered scope of those bargaining councils, to a collective 

agreement concluded in any one of them- 

 (a) a temporary employment service; 

 (b) a person employed by a temporary employment service; and 

 (c) a temporary employment services client. 

(6) An agreement concluded in terms of subsection (5) is binding only if the collective 

agreement has been extended to non-parties within the registered scope of the 

bargaining council. 

(7) Two or more bargaining councils may agree to bind the following persons, who fall 

within their combined registered scope, to a collective agreement- 

 (a) a temporary employment service; 

 (b) a person employed by a temporary employment service; and 

 (c) a temporary employment service's client. 

(8) An agreement concluded in terms of subsection (7) is binding only if- 

 (a) each of the contracting bargaining councils has requested the Minister to 

extend the agreement to non-parties falling within its registered scope; 

 (b) the Minister is satisfied that the terms of the agreement are not substantially 

more onerous than those prevailing in the corresponding collective 

agreements concluded in the bargaining councils; and 

 (c) the Minister, by notice in the Government Gazette, has extended the 

agreement as requested by all the bargaining councils that are parties to the 

agreement. 
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54

  The coming into operation of sub-s. (4F) is suspended until the date when the applicable legislation 
contemplated in sub-s. (4F) enters into forceósee s. 45 (2) of Act 6 of 2014 and Proc R87 in GG 38317 
of 19 December 2014. 

 

 

198A Application of section 198 to employees earning below earnings threshold 

(1) In this section, a 'temporary service' means work for a client by an employee- 

 (a) for a period not exceeding three months; 

 (b) as a substitute for an employee of the client who is temporarily absent; or 

 (c) in a category of work and for any period of time which is determined to be a 

temporary service by a collective agreement concluded in a bargaining 

council, a sectoral determination or a notice published by the Minister, in 

accordance with the provisions of subsections (6) to (8). 

(2) This section does not apply to employees earning in excess of the threshold 

prescribed by the Minister in terms of section 6 (3) of the Basic Conditions of 

Employment Act. 

(3) For the purposes of this Act, an employee- 

 (a) performing a temporary service as contemplated in subsection (1) for the 

client is the employee of the temporary employment services in terms of 

section 198 (2); or 

 (b) not performing such temporary service for the client is- 

 (i) deemed to be the employee of that client and the client is deemed to be 

the employer; and 

 (ii) subject to the provisions of section 198B, employed on an indefinite 

basis by the client. 

(4) The termination by the temporary employment services of an employee's service 

with a client, whether at the instance of the temporary employment service or the client, 

for the purpose of avoiding the operation of subsection (3) (b) or because the employee 

exercised a right in terms of this Act, is a dismissal. 

(5) An employee deemed to be an employee of the client in terms of subsection (3) 

(b) must be treated on the whole not less favourably than an employee of the client 

performing the same or similar work, unless there is a justifiable reason for different 

treatment. 

(6) The Minister must by notice in the Government Gazette invite representations 

from the public on which categories of work should be deemed to be temporary service 

by notice issued by the Minister in terms of subsection (1) (c). 

(7) The Minister must consult with NEDLAC before publishing a notice or a provision in 

a sectoral determination contemplated in subsection (1) (c). 

(8) If there is conflict between a collective agreement concluded in a bargaining 

council, a sectoral determination or a notice by the Minister contemplated in subsection 

(1) (c)- 

 (a) the collective agreement takes precedence over a sectoral determination or 

notice; and 
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 (b) the notice takes precedence over the sectoral determination. 

(9) Employees contemplated in this section, whose services were procured for or 

provided to a client by a temporary employment service in terms of section 198 (1) 

before the commencement of the Labour Relations Amendment Act, 2014, acquire the 

rights contemplated in subsections (3), (4) and (5) with effect from three months after 

the commencement of the Labour Relations Amendment Act, 2014. 
[S. 198A inserted by s. 38 of Act 6 of 2014 (wef 1 January 2015).] 

210 Application of Act when in conflict with other laws 

(1) If any conflict, relating to the matters dealt with in this Act, arises between this 

Act and the provisions of any other law save the Constitution or any Act expressly 

amending this Act, the provisions of this Act will prevail. 

213 Definitions 

In this Act, unless the context otherwise indicates- 

'employee' means- 

 (a) any person, excluding an independent contractor, who works for another 

person or for the State and who receives, or is entitled to receive, any 

remuneration; and 

 (b) any other person who in any manner assists in carrying on or conducting the 

business of an employer, 

and 'employed' and 'employment' have meanings corresponding to that of 

'employee'; 

 


