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INTRODUCTION  

1. Section 213 of the LRA defines an employee as a person who works 

for another person and is entitled to remuneration.  But section 198 

of the LRA defines TES as an entity which provides persons who 

work for a client, but who are remunerated by the TES.  The 

functions of the employer are thereby split.   

2. The Applicant’s premise that a TES is usually in an employment 

relationship with the workers it places with clients is incorrect. On 

the contrary, applying the usual tests, their relationship is rarely one 

of employment.1 

3. In such ‘triangular’ employment relationships, the law giver has 

always expressly allocated employment law obligations to a single 

employer.   Under both the 1956 LRA and the 1995 LRA (before the 

2014 amendments) the TES was expressly designated employer for 

the purposes of the LRA. However, the client of the TES is, and 

remains, expressly designated the employer for the purposes of 

OHSA.2 (‘OHSA’).    

4. The allocation of employment-law obligations to a single employer is 

in compliance with South Africa’s obligations under article 12 of ILO 

                                                 
1
 Paul Benjamin Restructuring triangular employment: The interpretation of section 198A of the Labour 

Relations Act (2016) 37 ILJ 28 at 33-34; Code of Good Practice who is an employee. 
2
 Occupational Health and Safety Act  85 of 1993 (labour broker excluded from definition of employer in s1). 
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Convention C181.3  The purpose thereof is to prevent triangular 

employers from evading employment-law obligations, leaving 

workers unprotected. 

5. The allocation of LRA obligations to the TES resulted in labour 

broker workers having difficulty accessing and enforcing their 

constitutional and statutory rights.4  To address these rights 

limitations, the 2015 LRA amendments reallocate LRA obligations to 

the client, for a defined category (low-earning workers placed 

through TESs in work which lasts longer than 3 months and is 

accordingly not ‘temporary’). 

6. The language, context and purpose of section 198A(3) point to a 

single employer who is responsible to meet LRA obligations.  The 

‘dual employer’ interpretation undermines constitutional protection 

for vulnerable workers. 

THE LANGUAGE OF SECTION 198A(3) 

7. The language of section 198A(3) is clear:  

                                                 
3
 ILO Private Employment Agencies Convention C181: article 12 requires member states to determine and 

allocate … the respective responsibilities of [TESs and their clients]. See also ILO Private Employment 

Agencies Recommendation C188. 
4
 Notoriously, those employed through labour brokers have little employment security, cannot be reinstated and 

are unable to bargain to affect their terms and conditions of employment. 
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7.1 It mandates a choice by using the word ‘or’: the employer is 

either the TES under section 198(2) (when work is genuinely 

temporary) or the client under section 198A(3)(b) (when work 

is not temporary).  The two sections do not operate in 

tandem.5 

7.2 It allocates LRA obligations to a single employer in each case, 

by using the singular and the definite article.  

8. These two propositions are now discussed in more detail. 

9. Section 198A(3) reads: 

For the purposes of this Act, an employee - 

(a) performing a temporary service as contemplated in subsection (1) 

for the client is the employee of the temporary employment 

services in terms of section 198(2); or 

(b) not performing such temporary service for the client is –  

(i) deemed to be the employee of that client and the client is 

deemed to be the employer; and 

(ii) subject to the provisions of section 198B, employed on an 

indefinite basis by the client. 
                                                 
5
 Paul Benjamin Restructuring triangular employment: The interpretation of section 198A of the Labour 

Relations Act (2016) 37 ILJ 28 at 40. 
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Use of the word ‘or’ indicates a choice 

10. A core function of section 198 is to designate which of the parties in 

the triangular employment arrangement is the employer, the 

common law tests being inadequate.6  Section 198A, applying to 

low-earners, first defines a ‘temporary service’ and then 

distinguishes between workers, based on whether or not their work 

is temporary.  

11. An employee is either performing a temporary service, or he is not.  

Section 198A(3)(a) provides that if he is, the labour broker is the 

employer, and section 198(2) applies.  Section 198A(3)(b) provides 

that if he is not, the client is the employer. 

12. The use of the word ‘or’ between subsections 3(a) and 3(b) indicates 

a binary choice between the two. 

13. Section 198A(3)(b) accordingly reverses the section 198(2) 

legislative fiction for low earners performing on-going work (whilst 

confirming its continued application for low earners performing 

temporary work).  In Benjamin’s words: 

                                                 
6
 Paul Benjamin (note 5 above) at 34. 
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‘s198A(3)(b) replaces s198(2) as the operative clause determining 

the identity of the employer of those workers for the purposes of the 

LRA.’7 

14. The two deeming provisions (section 198(2) and section 198A(3)(b)) 

cannot operate at the same time. 

Use of the singular and definite article to indicate only one 

employer 

15. That the client-employer is regarded as the sole employer of low 

earners engaged in on-going employment is reflected in the plain 

language of the provision, which refers to the client-employer in the 

singular and using the definite article: an employee not performing a 

temporary service for the client is: 

15.1 deemed to be the employee of that client and the client is 

deemed to be the employer;8 and 

15.2 … employed on an indefinite basis by the client.9 

16. The wording emphasises the exclusive nature of the relationship by 

describing it both ways around, in the same fashion as section 

198(2).  Instead of providing merely that the employee ‘is deemed to 

                                                 
7
 Benjamin (note 5 above) at 38. 

8
 Section 198A(3)(b)(i). 

9
 Section 198A(3)(b)(ii). 
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be the employee of that client’ the provision continues ‘and the client 

is deemed to be the employer.’ 

17. It would strain the language to interpret section 198A(3)(b) as 

meaning that the client becomes ‘one of the employers’.  Had the 

lawgiver intended the client to become a joint or co-employer, 

together with the labour broker, it would have provided for the client 

to be ‘also’ the employer, or ‘an’ employer. 

CONTEXT 

18. Read in the context of Chapter IX of the LRA as a whole, Parliament 

provides additional rights for three categories of low-earning ‘non-

standard’ workers who work for more than three months: labour 

broker, fixed-term contract and part-time workers.  In each instance, 

the additional rights aim to place these vulnerable workers in a 

comparable position to their more secure counterparts engaged in 

‘standard’ employment.10  

19. The additional protection for low-earning labour broker workers 

placed for more than three months consists in reallocating LRA 

                                                 
10

 Thereby combatting unfair differentiation: all three categories of ‘non-standard’ employee become entitled to 

employment conditions which are ‘not less favourable’ than those enjoyed by their counterparts; employers 

must justify limited-duration employment contracts with reference to objective factors; non-standard workers 

must be given access to vacancies and to training opportunities. 
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obligations to the client, because the TES cannot meet those 

obligations in substance.11 

20. The section 198(4) joint and several liability of the client and the 

TES does not affect the law giver’s choice as to which entity is the 

LRA-designated employer. The LRA employer is the TES when 

s198(2) applies, and it is the client when 198A(3)(b) applies.  

Irrespective of who the LRA employer is, the other party to the 

triangular relationship is jointly and severally liable for certain 

breaches.  Provision for joint and several liability would be 

unnecessary were the TES and the client to become dual or co-

employers when s198A(3)(b) is triggered. 

21. Section 198(4A) enables placed workers, whose employer is now 

the client, to enforce rights against the client, or the TES, or both – 

but this will apply only if the client retains the TES to render the 

service of remunerating the employee (if the client does not so retain 

the TES, the entity which placed the worker will no longer be a TES 

in respect of that workers because it won’t meet the definition in 

section 198(1)). 

                                                 
11

 For example, the TES cannot meaningfully bargain over terms and conditions of employment (these being a 

term of the commercial contract between it and the client agreed upfront) and cannot reinstate unfairly 

dismissed workers into a workplace which is controlled by the client. 
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PURPOSE 

22. The purpose of the 2014 amendment is manifest: to protect 

vulnerable ‘non-standard’ employees by limiting placement through 

labour brokers to situations of genuinely temporary work.12  Where 

the work is not genuinely temporary, the TES is no longer an LRA 

employer.  This restores LRA rights to a worker placed in ongoing 

work by the TES.  LRA rights such as the right to reinstatement as 

the primary remedy for unfair dismissal, and the ability to use the 

protected strike as a technique of increasing power in the bargaining 

relationship, cannot be exercised by a placed worker against the 

TES.  The law giver has chosen to restore these protections to low-

earners who are not working temporarily. 

THE BCEA 

23. The Applicant argues that the sole employer interpretation throws 

the LRA ‘out of alignment’ with the BCEA.  We dispute this.  

Allocating LRA obligations to the client, while BCEA obligations are 

allocated to the TES (which only remains a TES post-deeming if the 

client retains it in its contractual role to remunerate placed workers) 

is unproblematic:   

                                                 
12

 Memorandum of Objects, Labour Relations Amendment Bill 2012 (‘the Memorandum’). 



10 

 

23.1 The allocation of obligations under different statutes to 

different actors in the triangular relationship is not new.  Duties 

under OHSA have always been allocated to clients of TESs, 

while LRA and BCEA duties have, until the 2014 LRA 

amendment, been allocated to the TES. This has not caused 

any difficulty; and 

23.2 In any event, the Applicant’s argument fails to take account of 

the fact that the same ‘misalignment’ is present even on the 

dual employer interpretation: on the dual employer 

interpretation, a client who is not an employer for purposes of 

the BCEA is an employer under the LRA.  The Applicant’s 

argument only takes into account the perspective of the TES, 

and not that of either the employee or the client.  The single 

employer approach is a deliberate legislative choice. 

24. The legislature achieved its purpose of protecting vulnerable, low 

earning, non-temporary workers placed through TESs by limiting the 

arrangement to situations of genuinely temporary work.  It did so 

without affecting the commercial contract between the client and the 

TES.13  Thus, where a low-earner is performing ongoing work, the 

                                                 
13

 Thus avoiding a constitutional challenge as in Namibia, where legislative provisions banning labour brokers 

were held to infringe the freedom to carry on a trade or business: Africa Personnel Services (Pty) Ltd v 

Government of the Republic of Namibia & others (2011) 32 ILJ 205 (NmS). 
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client may retain the TES to remunerate the employee.  For so long 

as it remunerates the employee, the TES is the duty-bearer under 

the BCEA.14 The client is, in any event, joint and severally liable if the 

TES breaches its BCEA obligations.15 

CONSTITUTIONALITY 

25. The amendment has enhanced the constitutionality of the LRA by 

restoring to employees section 23 the fair labour practice rights they 

are unable to access while the TES is the designated LRA 

employer.16 

26. The shift of LRA obligations from the TES to the client does not 

entail a ‘transfer’ or a new contract against the worker’s will, as the 

Applicant contends: 

26.1 under the statutory definition, the worker already ‘works for’ 

the client and is ‘remunerated’ by the TES;17   

                                                 
14

 BCEA claims and enforcement issues will, in the main, be remuneration-related. 
15

 Section 198(4)(c) of the LRA. 
16

 Fair labour practice rights are exercised in substance against the client, who controls the workplace and the 

work. Employment security is a core content of the right to fair labour practices: Nehawu v University of Cape 

Town & others 2003 (3) SA 1 (CC) paras 41-42).  Reinstatement is the primary remedy for unfair dismissal but 

the TES cannot meet the obligation in substance because it does not control the workplace.  The TES also can’t 

meaningfully bargain with workers over terms and conditions of employment as these are usually a term of the 

commercial contract between it and the client. 
17

 The definition of a TES in s198(1). 
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26.2 there is no question of an infringement of her right to choose 

her trade or profession: she continues to work in the position 

she was placed in; 

26.3 the shift of LRA obligations from TES to client does not 

prejudice the worker or infringe her rights in any manner;18   

26.4 if the client elects to terminate the commercial contract with 

the TES in terms of which the TES remunerates the worker, 

the worker’s rights remain similarly unaffected because, 

whether or not the TES formally remunerates her, she 

continues to work for the client under terms and conditions 

which cannot get worse, but can only improve by virtue of 

section 198A(5). 

27. By contrast, the worker’s constitutional rights are infringed if the 

client and TES continue as dual employers.  In this scenario, there is 

no advantage or rights enhancement for the worker.  It is only the 

commercial interests of the TES industry which are thereby 

enhanced, because they can continue thereby to sell to clients the 

service of shielding them from their LRA obligations. 

                                                 
18

 Compare section 197 of the LRA, in which the contract of employment is in fact transferred from the old to 

the new employer in circumstances over which the employee has no control whatsoever.  



13 

 

28. For the worker, having ‘dual’ employers leads to difficulties in rights 

enforcement including the following: 

28.1 The employee is impossibly conflicted where the interests, 

policies, rules or instructions of the dual employers do not 

coincide: in following one, she disobeys the other; 

28.2 a protected strike against one employer will often amount to a 

dismissible offence in relation to the other because a demand 

in respect of a matter of mutual interest will lie against one or 

the other according to their role; 

28.3 the worker’s employment security is compromised; it becomes 

complicated to identify who has dismissed her and who should 

reinstate her if a dismissal was unfair; 

28.4 each employer has its own separate ‘operational 

requirements’, muddying the section 189 terrain; and 

28.5 the dual employers often fall under the jurisdiction of different 

statutory dispute-resolution bodies. 
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CONCLUSION 

4. The plain language of section 198A(3)(b) read in context and in light 

of its purpose provides that placed workers who are not performing a 

temporary service are employed solely by the client. 

 

5. Were there to be any doubt or ambiguity, which we deny, then the 

sole employer interpretation is to be preferred.  The parallel employer 

interpretation is not correct because it does not result in the intended 

protection.  The only interpretation which properly protects precarious 

workers is that the client becomes the sole employer for the purposes 

of the LRA. 

 

Suzanna Harvey 

Tembeka Ncgukaitobi 

5 February 2018 


